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PICKETING

Pickets always attract a lot of attention —— for employers, this is not necessarily the best kind of attention. But getting attention and communicating is the whole purpose of the picket in the first place. While the employer may want to have the picketers hidden away in a hard-to-see spot, out of the way of traffic, customers and deliveries, the picketers themselves would want to occupy the most attractive spot they can find. 

ADVANCE \d 4Some real issues arise in respect of where the picket is to be held —— this has again been illustrated in the recent Labour Court decision of Shoprite Checkers (Pty) Ltd v CCMA & others (2006) 15 LC 9.7.2. Now we all know that the employer is a chain of supermarkets and many of the stores are situated within shopping malls. The problem that arises is that the picketers cannot really picket in the mall itself (in other words, outside the shop) —— that belongs to the owner of the shopping mall. This in turn means that the union and the employer will be considering the possibility of in-store picketing. In this case the employer sought to review picketing rules made by a CCMA commissioner which allowed 6 employees to picket in-store. 

ADVANCE \d 4Picketing and picketing rules are regulated in section 69 of the Labour Relations Act (LRA). This section provides that a picket may be held inside the employer’s premises if the employer gives permission to the employees to picket there. The employer’s permission may not, section 69(3) continues, be unreasonably withheld. The CCMA also has the power to make picketing rules and section 69(6) provides that these CCMA-made rules may provide for picketing by employees on the employer’s premises if the commissioner is satisfied that the employer’s permission has been unreasonably withheld. 

ADVANCE \d 4The interpretation of this section is one of the interesting points about this decision. What the Court in effect held is that the commissioner must first make a finding that the employer’s refusal to allow picketing on the premises is unreasonable. It is only once this finding has been made that picketing rules may be drawn up to allow picketing on the premises. The other important implication is that if the commissioner finds that the employer’s refusal to allow picketing on the premises is not unreasonable, that is the end of the matter. Put differently: the CCMA has discretion to make picketing rules that permit picketing on the premises only if the employer’s refusal is found to be unreasonable. 
ADVANCE \d 4The Labour Court deals with a number of other important aspects. It said, for instance, that the parties (in other words, the union and the employer) must make requests, proposals and counter-proposals in respect of the rules to be made by the CCMA. The parties would know which rules would work in practice. The union would know, for instance, whether it could control the picket if it takes place in a certain spot. The process of proposals, counter-proposals (and counter-counter proposals) would also give a CCMA commissioner a sense of what would, in the words of the Labour Court, be workable. The CCMA commissioner must also, the Court held, test his or her opinion about what would be reasonable with the employer and the union —— before making the picketing rules that provide for in-store picketing. 

ADVANCE \d 4An interesting new decision from the Labour Court, dealing with a practical problem many employers may face at some point in time.
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