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MANAGING ABSENTEEISM
1.
Introduction
Absenteeism is seen as any failure to report for or remain at work as scheduled regardless of the reason or duration. 
Forms of absenteeism include:

· desertion

· absence without leave

· time-keeping offences

· abusive sick leave

· recurring absence

· absenteeism as a result of substance abuse

· absenteeism as a result of illness, incapacity or disability.

Increasing your employees’ attendance rate will result in increased productivity and profits. It is also important to note that if your company does not deal effectively with absenteeism then it affects your employees’ morale. Managing absenteeism is therefore essential for any company’s competitiveness and profitability. 

2.
Mechanisms at your disposal to deal with absenteeism in an effective way
It may seem obvious that disciplinary action is the way to address absenteeism, but the principles as governed by the relevant courts are not as simple to apply as one may think.

Time-related offences are not expressly mentioned in the Code of Good Practice: Dismissal. The labour courts recognise the employee’s general duty to render service, and that failure to discharge that duty is a disciplinary offence that attracts disciplinary action. In assessing the fairness of a dismissal for absenteeism or unpunctuality the following factors are normally considered relevant: 

· the reason for the employee’s absence 

· the employee’s work record

· the period of absence or frequency

· the seniority of the employee’s position

· the employer’s treatment of this offence in the past 

· the employee’s record of absenteeism and pattern of the offence established in the past

· the provisions in the company’s disciplinary code and procedure relating to absenteeism

· the employee’s employment contract and the provisions relating to absenteeism.

When a disciplinary code makes provision for a scale of sanctions to be applied progressively in the case of time-related offences (i.e. a warning in the first instance), the employer may not dismiss at first instance, unless the period of absence is unreasonable. Normally, however, the longer the period of absence, the more serious the transgression is seen to be. Protracted absence, even as a first offence, can lead to dismissal. The seniority of the position is also a relevant factor;  the more senior the position, the less latitude needs to be afforded.

The onus rests on the employee to give a reasonable explanation for his/her absence. In order to justify dismissal, the courts require the absences to be of unreasonable duration, or frequent enough to disrupt work. Absenteeism is viewed in a more serious light if the employee concerned was expressly instructed to report for duty at the time, and cannot offer an excuse such as illness, to justify the failure to report for duty. In such cases, the employer seems to have the option of charging the employee with either absenteeism or refusal to obey an instruction, or both.

It may sometimes be difficult to decide whether persistent short-term absences are attributable to incapacity or to misconduct, or a combination of both.

Although employees have a right to paid sick leave, that right is open to abuse, which may be difficult to prove if a compliant doctor issues medical certificates on request. AECI Explosives Ltd (Zomerveld) v Mambalu (1995) 16 ILJ 1505 (LAC) illustrates the lengths to which employers may have to go to defend dismissals of such employees. In this case, Mr Mambalu had a poor attendance record for two years prior to his dismissal. In the final year he was counselled, but lapsed again on three occasions for a total of eight days. The employer noted that there was a pattern of such absences with sick leave taken before and after weekends. The employer relied on a ‘time-keeping’ rule that permitted dismissal in cases when employees were frequently absent due to illness. The Industrial Court held that Mambula’s dismissal was unfair because the employer had conceded the authenticity of the employee’s medical certificates, and that it should accordingly have treated the case as one of incapacity. The Labour Appeal Court disagreed. It held that the dismissal was substantively fair because Mambula had proved himself totally unreliable. The court also held that in cases involving repeated short absences due to ill-health, warnings are sufficient and a formal medical hearing is unnecessary.

Employers are required to follow fair procedures when handling cases of absenteeism. Employees charged with absenteeism must generally be given an opportunity to state their case by means of a disciplinary hearing. This also applies to employees who have been absent for a period deemed by the employer’s disciplinary code to amount to desertion. 

3.
Dealing with employees who ‘dismiss themselves’
Employers often claim that employees who desert or abscond in fact ‘dismiss themselves’. They do not view the termination of a deserting employee’s contract as a dismissal. This view is also held in regulations governing employment in the public sector. In some cases, the termination of an employee’s services in terms of these regulations has been held not to constitute a dismissal for purposes of the LRA. However, even if a disciplinary code contains such a provision, the party that takes the actual decision to terminate the contract is the employer. 

In Hospersa & Another v MEC for Health (2003) 12 BLLR 1243 (LC) the Labour Court qualified this principle by holding that the provision only applies when the employee has disappeared without trace. In all other cases, absenteeism must be treated as misconduct under the applicable disciplinary code. An employee will be deemed to have deserted only when the evidence warrants the conclusion that they have formed a clear and unequivocal intention to abandon their employment and have no intention of returning to work. It is the employer’s duty to establish whether this is the case. Thus an arbitrator has held that the dismissal of an employee while he was in prison was unfair because his whereabouts could have been established. 

However, this issue has now been authoritatively determined by the Labour Appeal Court. In SABC v CCMA & Others (2002) 23 ILJ 1549 (LAC) the Labour Appeal Court held that dismissal of a deserting employee in fact occurs when the employer accepts the employee’s repudiation of the contract. However, the court acknowledged that it would be ‘silly’ to require an employer to hold a hearing for an employee who had deserted and indicated an unequivocal intention not to return, for example where the employee packs up his desk and leaves. The cases of ‘unexplained’ desertion, where employees simply disappear and give no indication of whether they intend to resume work must be dealt with differently. As the Court pointed out, mere absence is not in itself conclusive evidence of desertion and up to the point when the intention not to return is established, the absent employee is simply absent without leave. This means that establishing the existence or otherwise of that intention is therefore critical. This intention to leave is established, in the words of the Court, as follows:

‘In the instance of an employee who remains away from the workplace and whose whereabouts are not known and who is out of reach of the employer, it is plainly impractical to impose upon the employer the obligation to convene a disciplinary hearing before reaching the conclusion that the fact of desertion has occurred and in consequence of which he is entitled in response thereto to elect to terminate the contract.’

and

‘If the whereabouts of the employee is known, there is nothing in principle to prevent the employer from inviting the employee to attend a hearing. Should the employee fail to attend the hearing, the employer is free to hold the hearing in his/her absence and decide whether the employee’s absence amounts to desertion, and whether the termination of the contract is justified. In these circumstances, termination will almost always be justified. However, should the employee attend the hearing and plead that he still intended and had always intended to return to work, the employer must treat the case as one of absence without leave, unless, perhaps, there is a provision in the applicable disciplinary code which deems an absence for a particular period to amount to desertion.’ 

Therefore, the courts have now made it clear that, in such cases, unless the employee has formed a fixed intention to abandon the contract, the employer dismisses the employee when it accepts the employee’s repudiation of the contract. This means that even deserting employees are entitled to an opportunity to persuade the employer that they were absent for good reason. So the dismissal of an employee after she returned to work after allegedly being abducted was ruled unfair because the employer had made no attempt to verify the reason for her absence. Simply put, where an employee just disappears, an attempt must be made to contact the employee at the last known address on file, and thereafter a notice to attend a disciplinary hearing should be served on the employee at such address calling upon the employee to attend a disciplinary hearing on a charge of desertion. If the employee does not attend the hearing, it can proceed in the employee’s absence. 

4.
Identify the causes that lead to absenteeism
Alcohol or drug-related problems can lead to absenteeism. Employers who identify these problems are obliged to allow employees time off and reasonable assistance to attend rehabilitation programs. Being under the influence of illegal substances and/or alcohol can be seen as a serious offence and can lead to dismissal, even if it is a first offence. This however must be an identified problem, or the disability must be claimed by the employee.

Stress, work-related or non-work-related is a major reason for absenteeism and the company should assist employees using stress management programmes.

The rigid office hours that some companies keep may also lead to absenteeism and time-related offences. Flexitime can eradicate this problem.

5.
Incentive reward system or bonus payments for attendance
Absenteeism is a huge concern for many employers and this led to the recent practice of incentive reward systems, bonus payment for attendance and also performance appraisals that incorporate attendance levels as a criteria in respect of performance.

These practices can be successful if they are applied in the correct environment. It is advisable to enter into an agreement with your employees or with a trade union if you are about to implement these measures as it can be argued that the company is infringing on the employees’ right to take paid sick leave.

As stated above employees have a right to paid sick leave. That right is open to abuse, which may be difficult to prove if compliant doctors issue medical certificates on request. These measures can be effective to counter this.

6.
Clock card systems and attendance registers
It is a legal requirement that employers keep attendance registers. Attendance registers and/or clock card systems monitor employees’ attendance and record their time-keeping offences. A historic view of an employee’s time keeping can be very useful to establish a pattern of abuse when the employee persists with time-related offences. 

The no work-no pay rule also applies to employees who commit absenteeism or time-related offences. If an employee has absented him/herself for more than a day then the employer should not withhold the employee’s remuneration unless a disciplinary hearing was held to establish the reason for the absenteeism. The labour courts have found the non-payment of wages as a breach of contract from the employer’s side and it can be seen as a premature dismissal.

It is slightly more difficult to assess salaried employees especially in the absence of a clock card system. It is however possible to assess their time keeping when it is done for instance on a monthly basis.

7.
Establish a grievance procedure that will ensure that employees’ concerns are addressed
Employee dissatisfaction as a result of unresolved grievances can lead to poor employee morale that leads to absenteeism. It is important that your company has a grievance procedure that is accessible to employees and that does not prejudice them in any way. 

It is important to establish a culture where problems and grievances are addressed.

8.
When a sick note is not sufficient
Many employers believe that they should accept any medical certificate. This is certainly not the case and medical certificates should be checked and confirmed with the relevant medical practitioner. 

The following principles apply to sick leave and should be contained in the format of a policy:

· Employees who abuse sick leave or who tender fraudulent medical certificates should be disciplined and these offences are seen as serious enough to warrant dismissal.

· The company should not pay an employee who is absent for more than two days, or for one day or more on more than two occasions during an eight-week period, unless the employee produces a medical certificate on his/her return to work, stating that the employee was unable to work for the duration of the employee’s absence from work.

· Employees who are absent from work on a Monday, Friday or the day preceding or following a public holiday must submit a medical certificate. 

· It is seen as a disciplinary offence if the employee fails to submit a relevant medical certificate.

· A medical certificate:


–
must be issued and signed by a medical practitioner or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament


–
can be rejected at the discretion of the responsible manager


–
will not be valid if it was issued in retrospect (backdated) and if it does not state that the employee was unable to work on account of illness or injury.

· It is specifically noted that a medical certificate signed by a traditional healer and/or a medical aide (e.g. a medical sister) will not be accepted. 

· It is a requirement that the medical practitioner state his/her telephone number on the medical certificate for telephonic confirmation of the note. 

· The company depends on employees to help maintain work schedules and levels of productivity and needs to make alternative arrangements in most cases where employees are absent from work. In light of this, all employees are compelled to inform the company of their absence from work on the first day of their absence, before 10:00 am.

· Employees are to inform their direct supervisor and/or manager in the event of absence due to illness or any other eventuality. 

· It is seen as a serious disciplinary offence if employees fail to inform the company of their absence on the first day. 

· Messages should not be left with subordinates or peers. Such messages are not an acceptable communication of absenteeism to management.
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